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The motion to lay on the table was
agreed to.

Mr. GORE. Mr. President, I rise
today in support of the legislation cur-
rently before the Senate. There are
several Items, however, on which I
would like clarification. First, I am
troubled by the fact that this bill does
not contain a specific exception allow-
ing businesses to call their existing
customers. Earlicr drafts of this legis-
lation contained zuch an exception.
Second, I want to be sure that the
FCC has the flexibility to adopt from
e wide array of options whatever types
of rules they find necessary to protect
the public interest. The reported bill
does not specify which approach they
must choose. For example, they are
not required to adopt a national data-
base of prohibited numbers. Finally, I
have concerns regarding the directions
given to the FCC to explore the effect
of the regulations on local telephone
solicitations, and the extent of the
Federal system with regard to intra-
state calling.

First, with regard to existing busi-
ness relationships, it would seem to me
that businesses need to be able to con-
tact customers with whom they have a
prior or existing relationship. Further-
more, these are the types of calls cus-
tomers want to receive, because it in-
forms them about promotional oppor-
tunities from vendors with whom they
have had relationships.

Is it not true that the committee de-
leted the established business relation-
ship exception from the bill because it
did not want to become involved in the
technicalfties of determining what this
phrase means? Nevertheless, is it not
true the FFCC may consider establish-
ing different rules concerning calls
made by businesses to their prior or
existing customers?

Mr. PRESSLER. Yes, that is correct.

Mr. GORE. Also, with regard to the
rulemaking to be conducted by the
FCC to protect telephone subscribers’
privacy rights, it I1s my understanding
that the FCC is free to adopt any type
of regulation that they decide accom-
vlishes the purpose of this legislation.
The committee has specifically direct-
ed that the PCC consider as one possi-
bility the option of mandating compa-
nies to malntain company-based do
not call systems to Identify customers
who do not wish to be called again by
that company. Is that correct?

Mr. PRESSLER. Yes, that is correct.

Mr. GORE. Furthermore, I also no-
ticed that the committee has directed
the FCC to consider whether the pro-
cedures eventually adopted should
apply to businesses that conduct pri-
marily local telephone solicitations.
While the committee cites smail busi-
nesses and holders of sccond-class mail
permits such as newspapers as two ex-
amples of companles that conduct
these types of solicitations, am I cor-
rect in my understanding that any
compeny conducting primarily local
telephone solicitations might be in-
cluded In this category? It would seem
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that the provision should apply to
companies that conduct business local-
ly, and thus become part of the com-
munity, and are subject to the scruti-
ny of the community, and must live by
their reputation in the community, re-
gardless of the specifi: type of busi-
ness they conduct. For 2xample, one
of my constituents, Olan Mills, has
photography studios located across
the country. However, each location
generally conducts its solicitations di-
rectly from tne studio, within the local
community. Nearly all of these calls
are local in nature, and rarely cross
State boundaries unless the studio is
located in a community near a State
line. Am I correct in believing that
this Is the kind of business meant by
the committee to be considered under
this provision?

Mr. PRESSLER. Yes, that is correct.

Mr. GORE. Finally, I would like a
clarification as to the relationship be-
tween the Federal regulations to be
enacted by the FCC and State laws in
the area of intrastate telephone solici-
tations. It would seem to me that in
the area of these telephone solicita-
tions, it would be preferable to have
the Federal law as a national scheme
tno protect telephone subscribers.
While the States remain free to adopt
laws affecting intrastate communica-
tions, I am sure the Senator would
join me in encouraging the States to
adopt laws consistent with the Federal
system to facilitate the telemarketers’
ability to comply fully with both the
State and Federal laws regarding
fntrastate communications.

Mr. PRESSLER. The Senator is cor-
rect in his understanding.

Mr. GORE. I thank the Senator for
the clarification.

The PRESIDING OFFICER. If
there is no objection, the committee
amendment, as amended, is agreed to
end the bill {5 deemed to have read a
third time and passed.

[The bill (S. 1410), as amended, will
appear in a subsequent issue of the
RECORD.)

Mr. HOLLINGS. Mr. President, I
move to reconsider the vote.

Mr. WARNER. [ move to lay that
motio!. on the table.

The m:iion to lay on the table was
agreed to.

AUTOMATED TELEPHONE
CONSUMER PROTECTION ACT

Mr. HOLLINGS. Mr. President, I ask
unanimous consent the Senate pro-
ceed to the immedlate consideration of
Calendar 262, S. 1462, the Automated
Telephone Consumer Protection Act.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:

A blll (S.'1462) to amend the Communica-
tions Act of 1934 to prohibit certaln prac-
tices involving the use of telephone equip-
ment for advertising and solicitation pur-
poses.
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The PRESIDING OFFICER. Is
there objection to the immediate con-
sideration of the bill?

There being no objection, the Senate
proceeded to consider the bill which
had been reported from the Commit-
tee on Commerce, Science, and Trans-
portatiorr, with an amendment to
strike all after the enacting clause arnd
inserting in lieu thereof the following:

SECTION 1. SHORT TITLE.

This Act may be cited as the “Automated
Tclephone Consumer Protection Act’.

SEC. 2 RESTRICTIONS ON THE USE OF AUTOMATED
TELEPHONE EQUIPMENT.

fa) ALteNDNENT.—TItle II of the Communi-
calions Act of 1934 (47 U.S.C. 201 et seq.) is
amended by edding at the end the following
n2w seclion.

“SEC. 228 RESTRICTIONS ON THE USE OF AUTOMAT-
ED TELEPHONE EQUIPMENT.

““‘ta) DEFINITIONS.—AS used in this section—

“(1) The term ‘aulomatic lelephone dial-
ing systein' means equipment which has the
cupacity—

“(A) to store or produce telephone numbers
to be called, using o random or sequential
number generator; and

“tB) o dial such numbers.

“t2) The term ‘telcphone facsimile ma-
chine’ means equipment which has the ca-
pacily to transcribe text or images, or both,
Jrom paper into an electronic signal and to
transmit that signal over a regular tele-
phone line.

“f3) The term ‘unsolicited advertisement’
means eny malerial advertising the com-
mercial availability or quality of any prop-
erty, goods, or services which 13 transmitled
to any person without that person’s prior ex-
press invitation or permission.

“(b) RESTRICTIONS.—It shall be unlawful
Jor any person within the United States—

“f1) to make any call using any aulomatic
telephone dialing system or an artifictal or
prerecorded voice—

“(A) to any emergency lelephone line of
any hospital, medical physician or sertvice
office, heall’: care facility, or fire prolcction
or law enforcement agency; or

“(BJ to any telephone number assigned to
paging or cellular telephone service;

“(2) to initiate any tclephone call to any
residence using an artificial or prerecorded
voice to deliver a message without the prior
erpress consent of the called perty, unless
the call is initiated for cmergency purposes,
or

“(3) to send an unsolicited advertisement
by a facsimiie machine.

“fc) TECHNICAL AND PROCEDURAL
ARDS.—

(1) ProuiBITION.—It shall be unlaw/ful for
eny person within the Uniled Statles—

“t4) to initiate any communicalion using
a telephone facsimile machine, or to make
ay telephone call using any automatic lele-
phone dialing systen that does not comply
with the technical and procedural standcrds
prescribed under this subsection, or lo use
cny lelcphone facsimile machine or auto-
matic lelephone dialing system (to make
any telephone solicitation) in a menner
that does not comply with such stcadords:
or

“tB) to use a compulcr or other clectronic
drrvice to scnd cny message via a telephone
fecsimile machine unless such person clear-
lv marks, in @ margin at the top or boltom
o/ each transmitted page of the message or
o the first page of the transmisston. the
dule and time il is sent and an identifica-
tion of the busincss sending the message and
the tclephone number of the sending ma-
chine or of such busincss.

STaND-
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(2] TELEPHONE FACSIMILE MACHINES.—The
Commission shall revise the regulations set-
ting technical and procedural standards for
telephone facsimile machines to require that
any such machine which—

“fA) is manufactured asfter 6 months after
the date of enactment! of this section, and

"“(BJ can be used for the distribution of un-
soliciled advertising,

clearly marks, in a murgin at the top or
botltom of each transmitted page or on the
Jirst page of each transmission, the date and
time sent, an identification of the business
sending the message, and the (lelephone
number of the sending machine or af such
business. The Commission shall exempt from
such standards, for 18 months after such
dale of enactment, telephone facsimile ma-
chines that do not have the cepacity for
automatic dieling and transmission and
that are not capable of operation through an
interface wwith a compuler.

“f30 ARTIFICAL OR PRERECORDED VOICE SYS-
TEMS.—The Commission shall prescribe tech-
nical and procedural standards for systems
that are used to transmit any artificial or
prerecorded voice message via telephone.
Such standards shall require that—

“fA) all artificial or prerecorded telephone
messages (1) shall, at the beginning of the
message, slate clearly the identity of the
business i{nitiating the call, and (i1) shall,
" during or after the massage, stale clearly the
telephone number or address of suck busi-
ness; and

“{B) any such system will automatically
release the called party'’s line within 5 sec-
onds of the tLime the syslem receives notifica-
tion that the called party has hung up, to
allow the called party's line to be used to
make or receive other calls.

“fd) STATE LAW NOT PREEMPTED.—Nothing
in this section or /n the regulalions pre-
scribed under this section shall preempt any
State law that imposes more restrictive
intrastate requirements or regulations on,
or which prohibits—

“(1) the use of telephone facsimile ma-
-chines or other electronic devices to send
unsolicited advertisements;

“(2) the use of automatic telephone dial-
ing systems to transmil prerecorded tele-
phone solicitations, or

“(3) the use of artificial or prerecorded
voice messages.”.

“(b) CONFORMING AMENDMENT.—Section 2(b)
of the Communications Act of 1934 (47
U.S.C. 152(b)) 1is amended by striking “and
225" and inserting in licu thereof *, 225, and
228"

Mr. HOLLINGS. Mr. President, I
rise today to urge the Senate to ap-
prove S. 1462, the Automated Tele-
phone Consumer Protection Act. The
substitute amendment before the
Senate addresses an enormous public

nuisance. Computerized telephone
calls are invading our homes and de-
stroyilng our privacy. Consumers

around the country are crying out for
Congress to put a stop to these com-
puterized telephone calls. Congress
has a clear opportunity to protect the
interests of our citizens, and we should
not pass up this chance.

Computerized calls are the scourge
of modern civilization. They wake us
up in the morning; they Interrupt our
dinner at night; they force the sick
and elderly out of bed; they hound us
until we want to rip the telephone
fight out of the wall.

Even more Important, these comput-
erized telephone calls threaten our
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personal health and safety. In one
case, a family that suffered an emer-
gency illness could not call 911 be-
cause the telephone line was tled up
by a computerized message. An elderly
woman who was confined to bed in a
hospital after surgery was constantly
interrupted by computerized sales
calls. Computerized calls tleup the
emergency line of police, fire, and
medical services and prevent real
emergency calls from getting through.

These machines are out of control,
and their use is growing by 30 percent
every year. It is telephone terrorism,
and it has got to stop.

Let me offer my colleagues a glimpse
of the types of consumer complaints
that I heard from some of my con-
stituents in South Carolina concerning
these computerized telephone calls.

Ms. Nadine Brock of the Anderson
County Emergency Services testified
as follows:

In my present position with the county
government, we dispatch ambulances. And
when these 911 calls are coming in from the
computerized solicitations, it ties up those
emergency lines. * * * So when these calls
come in and tle up our emergency lines,
then those real emergencies that come
through cannot get through to us. And of
course from the point of dispatching ambu-
lances, this is a lifesaving emergency that
we cannot meet when our lines are tiled up
on these computerized calls.

Ms. Beverly Nett of Incentives Un-
limited In Greenville, SC, complained
that her business is hampered by
these computerized telephone calls.
She sald:

We have only six lines that come into our
company and when one of the computerized
messages come In, it s very frustrating be-
cause I cannot give them a plece of my mind
because it 1s—like you said, it is going to go
on and on. So i{f I simply hang up the phone
on a computerized message, it rolls to the
next line and to the next line, and some-
body else In the office is plcking it up. It
even rolls into our fax machine and our fax
machine will ring with these numbers. It
takes time away from the office routine.

The telemarketing industry appears
oblivious to the harm it is creating.
Two months ago, a representative of
the Direct Marketing Assoclation said
on television that telemarketers have
a right to call us in our homes. This is
absurd. 1 echo Supreme Court Justice
Louls Brandeis, who wrote 100 years
ago that “‘the right to be left alone is
the most comprehensive of rights and
the one most valued by civilized man".

Mr. President, I originally intro-
duced this bill on July 11 of this year.
Since then, my constituents in South
Carolina and citizens around the coun-
try have deluged my office with letters
of support for this bill. Senator
Inouye, the chalrman of the Commu-
nications Subcommittee, held a hear-
ing on the bill on July 24. Not one
party at that hearing testified in oppo-
sition to the bill. Because of the enor-
mous public support, the bill was or-
dered reported by the Commence
Committee, which I chair, and without
objection on July 31.

S 1620:

Mr. Steve Hamm, administrator of
the Department of Consumer Affairs
in South Carolina, informed me that
his office receives more complaints
about computerized telephone calls
and 900 numbers than any other prob-
lems. Despite the fact that South
Carolina recently passed legislation to
protect consumers from unwanted
computerized calls within our State,
Souih Carolina consumers continue to
suffer from computerized calls made
from out-of-State. The State law does
not, and cannot, regulate interstate
calls, Only Congress can protect citi-
zens from telephone calls that cross
State boundaries. That is why Federal
legislation is essential.

In response to these continuing con-
sumer complaints in South Carolina,
Mr. Hamm asked me to come down to
South Carolina to hear dlrectly from
my constituents about their problems
with 900 numbers and computerized
telephone calls. I chaired 2 days of
hearing on October 10 in Greenville,
SC. and on October 11 in Columbia,
SC. These hearings gave consumers in
South Carolina the opportunity to
relate their real-life experiences with
these calls and to suggest some im-
provements to the bill.

Mr. President, the substitute bill 1
am offering today contains a number
of small changes to the bill that was
reported by the Commerce Commit-
tee. These changes address concemns
that were ralsed at the hearing in
Washington and hearings in South
Carolina, and In the additional com-
ments that were received from the
public.

The substitute bill contains a private
right-of-action provision that will
make it easier for consumers to recov-
er damages from receiving these com-
puterized calls. The provision would
allow consumers to bring an action in
State court agalnst any entity that
violates the bill. The bill does not, be-
cause of constitutional constraints,
dictate to the States which court In
each State shall be the prcoper venue
for such an action, as this is a matter
for State legislators to determine. Nev-
ertheless, it is my hope that States
will make it as easy as possible for con-
sumers to bring such actions, prefer-
ably In small claims court. The con-
sumer outrage at recelving these calls
Is clear. Unless Congress makes it
easier for consumers to obtain dam-
ages from those who violate this bill,
these abuses will undoubtedly contin-
ue.

Small claims court or a similar court
would allow the consumer to appear
before the court without an attorney.
The amount of damages in this legisla-
tion is set to be fair to both the con-
sumer and the telemarketer. However,
it would defeat the purposes of the bill
If the attorneys' costs to consumers of
bringing an action were greater than
the potential damages. I thus expect
that the States will act reasonably in
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permitting their citizens to go to court
to enforce this bill.

The substitute also permits the
States to enforce the provisions of the
bill. Several parties. including the Fed-
eral Communications Commission
[FCC] itself, raised concerns thet the
FCC might not have the resources to
pursue violators of this bill. The will
of the FCC to enforce the bill rigor-
ously was also questioned, especially
since the chairman of the PCC submit-
ted testimony at the July hearing to
indicate that he believed the bill was
unnecessary. To address these allega-
tions, the bill permits the State attor-
neys genheral to enforce the provisions
of the bill in Federal court. These pro-
visions are noncontroversial ancd are
almost identical to the provisions of S.
1392, which have already passed the
Senate as part of the omnibus crime
bill.

The csubstitute bill specifically di-
rects the FCC to {nitiate a rulemaking
to consider whether, and to what
extent, restrictions might apply to
calls placed to business telephones.
This provision has besen fnucluded {n re-
sponse to complaints from some busi-
nesses that computerized telephone
calls are tying up thelr business lines.
The Supreme Court has generally rec-
ognized that persons at work c¢o not
have the same level of privacy protec-
tion as is afforded to persons in their
homes. Thus. the legality of a ban on
unwanted computerized telepiione
calls to the workplace is uncertain. Re-
strictions other than a ban on such
calls, however, might be justifiable, If
the FCC finds, after a notice and com-
ment proceeding, that the record justi-
fles some form of restriction on com-
puterized calls to the workplace on
constitutional and policy grounds, the
FCC is free to adopt such regulations.

The substitute makes clear that
computerized calls can be made to
emergency lines and cellular or paging
lines in emergency situations, or with
the consent of the called party. It is
not my intention in this bill to restrict
the use of artificial or prerecorded
voice messages in genuine emergency
situations. Such emergency situations
are to be defined by the FCC, but it is
cxpected that situations which pose a
threat to Lhe health and safety of per-
sons or property would be included in
the definition of emergency.

The substitute extends thie ban on
computerized calls to cover patient
and guest rooms In hospitals, elderly
homes, or other similar health care fa-
cilities. The obvious purpose of this
provision Is to protect the health of
persons who may find it difficult to
answer the telephone. Such persons
descrve the same amount of protection
as persons in their homes, and possibly
more protection. These persons suffer
not only from an invasion of their pri-
vacy:; they also suffer a potential risk
to their health because of the difficul-
ty in reachking the telephone.

This provision was added in response
to numerous consumer complaints
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from persons who were lying in hospi-
tal rooms reco' <ering from surgery and
were disturbed by computerized tele-
phone calls. Flospital patients often
need extended hours of sleep or rest to
zid their recovery. While the FCC
might have defined either emergency
lines or residence to include hospital
guest rooms, I believe it is wiser to in-
clude this specific provision in the leg-
{slation to make clear our intent. Al-
though this provision is to be inter-
preted by the FCC consistent with the
constitutional guarantees of free
speech it is not expected that this pro-
vision would apply to guest rooms in
hotels or other where the privacy or
health Interests are not as great as
those I have just described.

Finally, the substitute reccognizes
that the FCC has the sauthority to
craft different rules, including an ex-
emption, for certain types of calls.
This provision responds to the con-
cerns expressed by some telephone
companies about new services, and
some companles that use machines to
place calls for debt-collection pur-
poses. In considering the need for spe-
cial rules, however, the FCC must be
careful tu ensure that its rules are
fully consistent with the first amend-
ment protections in the constitution.
This bill carefully avoids drawing any
distinctions among types of calls based
on the content of the message being
dellvered. The provisions of this bill
apply whether these calls are made for
commercial, political, or other pur-
poses. This content-necutral approach
Is essential to preserve the unbjased,
nondiscriminatory nature of this legis-
lation. If the FCC finds, however, that
some distinctions can be justified on
policy egrounds and constitutional
grounds, the FCC is free to adopt rules
to recognize those distinctions.

The substitute bill also contains a
number of minor clarifications that
are consistent with the intent of the
original bill. For instance, the substi-
tute extends the ban on calling paging
and cellular lines to specialized mobile
radlo, radio common carrier, and other
services that charge the person recely-
ing the call. The substitute also allows
consent to be given orally, in writing,
electronically. or by any other means,
as long as the consent is expressly
given to the particular entity making
the call. Such consent could be ob-
tained, for instance, by including a
clause {n a contract or purchase agree-
ment indicating that signing the
agreement constitutes the purchaser's
express consent, to recelve a computer-
ized call concerning that service or
product. Such consent also could be
cbtained by a live person who simply
asks the called party whether he or
she agrecs to listen to a recorded mes-
sage,

This bill has been drafted to comply
strictly with the first amendment
guarantees of freedom of speech. The
record of our hearings demonstrates
that a ban on computerized calls to
the home—except in emergencies or
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with the called party's consent—is the
least restrictive means of protecting
the consumer’'s privacy in the home.
There is no other alternative that will
protect the interests of the consumer.
Any proposed new technology or oth:er
method of allowing consumers to
avold receiving these calls is likely to
be Ineffective or plece too much of the
burden on the consumer to protect his
or her privacy interests,

Let me also make clear with respect
to the Constitution that this legisia-
tion does not cover calls made by live
persons. The intention of this bill is to
deal directly with computerized cails.
From the record of the hearings we
have held and the consumer com-
plaints we have received, it Is cleur
that it is the computerized call that
generates the most significant con-
sumer outrage and that is most clearly
an invasion of our privacy. a nuisance.
and a threat to our health and safety.
Mr. Hamm testificd at our hearings in
South Carolina:

And 1 think that while I have not found
any individuals that are crazy about tele-
phone solicitations gencrally, I have not
talked to the first consumer nor the first
business that welcomes these kinds of calls
in terms of computer calls.

All this legislation requires is that
when a person is called at home, there
must be a live person at the other end
of the line. This applies regardless of
the message being delivered because it
is an equal invasion of privacy wheth-
er the computerized message {s made
for political, charitable, or commercial
purpacses.

Mr. President, these changes have
been fully shared and explored with
the members of the Industry and the
consumer representatives who support
this bill. There {3 no significant oppo-
sition Lo the bill. T believe Congress -
should carryout its duty to protect the
integrity of the home and stop this
unwarranted invasion of our privacy. 1
therefore urze the passage of this sub-
stitute bill by the Senate.

Mr. WARNER. Mr. President, 1 join
my distinguished colleague f{rom
South Carolina, the chairman of the
committee that has jurisdiction over
this legislation, in urging the adoption
of this legislation. Indeed, the most
important thing we have in this coun-
try is our freedom and our privacy.
and this is clearly an invasion of that.

Mr. HOLLINGS. I thank the distin-
guished colleague.

AMENDMENT NO. 1311

(Purpose: To meke an amendment {n the
nature of a substitute, and to amend the
title of the biih
Mr. HOLLINGS. Mr. President. T

send a substitute amendment to the

desk and ask for {ts immediate consid-
cration.

The PRESIDING OQOFFICER. The
clerk wil) report.

The legislative clerk read as follows:

The Senator from South Carolina (Mr.
HoLLINGS]) proposes an amendment nume
bered 1311,
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permitting their citizens to go to court
to enforce this bill.

The substitute also permits the
States to enforce the provisions of the
bill. Several parties, including the Fed-
eral Communications Commission
[FCC] itself, raised concerns thet the
FCC might not have the resources to
pursue violators of this bill. The will
of the FCC to enforce the bill rigor-
ously was also questioned, especially
since the chairman of the FPCC submit-
ted testimony at the July hearing to
indicate that he believed the bill was
unnecessary. To address these allega-
tions, the bill permits the State attor-
neys general Lo enforce the provisions
of the bill in Federal court. These pro-
visions are noncontroversial and are
almost Identical to the provisions of S.
1392, which have already passed the
Senate as part of the omnibus crime
bill.

The substitute bill specifically di-
rects the FCC to initiate a rulemaking
to consider whether, and to what
extent, restrictions might apply to
calls placed to business telephones,
This provision has been {nucluded in re-
sponse to complaints from some busi-
nesses that computerized telephone
calls are tying up their business lines.
The Supreme Court has generally rec-
ornized that persons at work do not
have the same level of privacy protec-
tion as is afforded to persons in their
homes. Thus, the legality of a ban on
unwanted computerized telephone
calls to the workplace is uncertain. Re-
strictions other than a ban on such
calls, however, might be justifiable. If
the FCC {inds, after a notice and com-
ment proceeding, that the record justi-
fies some form of restriction on com-
puterized calls to the workplace on
constitutional and policy grounds, the
FCC is free to adopt such regulations.

The substitute makes clear that
computerized calls can be made to
emergency lines and cellular or paging
lines in emergency situations, or with
the consent of the called party. It is
not my intention in this bill to restrict
the use of artificial or prerecorded
voice messages In genuine emergency
situations. Such emergency situations
are to be defined by the FPCC, but it is
cxpected that situations which pose a
threat to Lthe health and safety of per-
sons or property would be included in
the definition of emergency.

The substitute extends the ban on
computerized calls to cover patient
and guest rooms in hospitals, elderly
homes, or other similar health care fa-
cilities. The obvious purpose of this
provision is to protect the health of
persons who may find it difficult to
answer the telephone. Such persons
deserve the same aniount of protection
a8 persons {n their homes, and possibly
more protection. These persons suffer
not only from an invasion of their pri-
vacy; they also suffer a potential risk
to their health because of the difficul-
ty in reaching the telephone.

This provision was added In response
to numerous consumer complaints
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from persons who were lying in hospi-
tal rooms reco ering from surgery and
were disturbed by computerized tele-
phone calls. Flospital patients often
need extended hours of sleep or rest to
gid thelr recovery. While the FCC
might have defined elther emergency
lines or residence to include hospital
guest rooms, I believe {t is wiser to in-
clude this specific provision in the leg-
islation to make clear our intent. Al-
though this provision is to be inter-
preted by the FCC consistent with the
constitutional guarantees of free
speech it is not expected that this pro-
vision would apply to guest rooms in
hotels or other where the privacy or
health Interests are not as great as
those I have just described.

Finally, the substitute recognizes
that the FCC hags the authority to
craft different rules, Including an ex-
emption, for certain types of calls.
This provision responds to the con-
cerns expressed by some telephone
companies about new services, and
some companles that use machines to
place calls for debt-collection pur-
poses. In considering the need for spe-
cial rules, however, the FCC must be
careful tu ensure that its rules are
fully consistent with the first amend-
ment protections in the constitution.
This bill carefully avoids drawing any
distinctions among types of calls based
on the content of the message being
delfvered. The provisions of this bill
apply whether these calls are made for
commercial, political, or other pur-
poses. This content-ncutral approach
Is essential to preserve the unbiased,
nondiscriminatory nature of this legis-
lation. If the FCC finds, however, that
some distinctions can be justified on
policy grounds and constitutional
grounds, the FCC is {ree to adopt rules
to recognize those distinctions.

The substitute bill also contains a
number of minor clarifications that
are consistent with the intent of the
original bill. For instance, the substi-
tute extends the ban on calling paging
and cellular lines to specialized mobile
radio, radio common carrier, and other
services that charge the person receiv-
ing the call. The substitute also allows
consent to be given orally, in writing,
electronicaliy. or by any other means,
as long as the consent is expressly
given to the particular entity making
the call. Such consent could be ob-
tained, for instance, by including a
clause i{n a contract or purchase agree-
ment Indicating that signing the
agreement constitutes the purchaser’s
express consent, to recelve a computer-
ized call concerning that service or
product. Such consent also could be
cbtained by a live person who simply
asks the called party whether he or
she agrees to listen to a recorded mes-
sage,

This bill has been drafted to comply
strictly with the (first amendment
guarantees of freedom of speech. The
record of our hearings demonstrates
that a ban on computerized calls to
the home—except in emergencics or
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with the called party's consent—is the
least restrictive means of protecting
the consumer's privacy in the home.
There is no other alternative that will
protect the interests of the consumer.
Any proposed new technology or oth:er
method of allowing consumers to
avold receiving these calls is likely to
be ineffective or place too much of the
burden on the consumer to protect his
or her privacy interests.

Let me also make clear with respect
to the Constitution that this legisla-
tion does not cover calls made by live
persons. The intention of this bill is to
deal directly with computerized cails.
From the record of the hearings we
have held and the consurmer com-
plaints we have received, it Is clear
that it Is the computerized call that
generates the most significant con-
sumer outrage and that i{s most clearly
an invasion of our privacy, a nuisance,
and a threat to our health and safety.
Mr. Hamm testificd at our hearings in
South Carolina:

And I think that while I have not found
any indlviduals that are crazy about tele-
phone solicitations gencrally, I have not
talked to the first consumer nor the first
business that welcomes these kinds of calls
in terms of computer calls.

All this legislation requires is that
when a person s called at home, there
must be a live person al the other end
of the line. This applies regardless of
the message being delivered because it
is an equal Invasion of privacy wheth-
er the computerized message Is made
for political, charitable, or commercial
purpeses.

Mr. President, these changes have
been fully shared and explored with
the members of the industry and the
consumer representatives who support
this bill. There is no significant oppo-
sition to the bill. I believe Congress
should carryout its duty to protect the
integrity of the home and stop this
unwarranted invasion of our privacy. I
therefore urge the passage of this sub-
stitute bill by the Senate.

Mr. WARNER. Mr. President, 1 join
my distinguished colleague from
South Carolina, the chairman of the
committee that has jurisdiction over
this legislation, {n urging the adoption
of this leglislation. Indeed, the most
important thing we have in this coun-
try is our freedom and our privacy.
and this is clearly an invasion of that.

Mr. HOLLINGS. I thank the distin-
guished colleague.

AMENDMENT NO. 1311

tPurpose; To make an amendment in the
nature of a substitute, and to amend the
title of the bilh)

Mr. HOLLINGS. Mr. President. I
send a substitute amendment to the
desk and ask for its iImmedlate consid-
cration.

The PRESIDING OQFFICER. The
clerk will report,

The legislative clerk read as follows:

‘The Seaator from South Carolina (Mr.
HoLnINGS] proposcs @an amendment num.
bered 1311,
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Mr. HOLLINGS. Mr. President, I ask
unanimous consent that the reading of
the amendment be dispensed with.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

The amendment is as follows:

Strlke all after the enacting clause and
insert In licu thereof the following:
SECTION 1. SHORT TITLE.

This Act may be cited as the ““Automated
Telephone Consumer Protection Act.”

SKC. 2. RESTRICTIONS ON THE USE OF AUTOMATED
TELEPHONE EQUIFMENT,

(8) AMENDMENT.—TItle 11 of the Commun/-
cations Act of 1934 (47 U.S.C. 201 et s5¢q.) I8
amended by adding at the end the following
new section:

“SEC. 228. RESTRICTIONS ON THE USE OF AUTO-
MATED TELEPHONE EQUIPMENT.

‘“(a) DrriNiTioNs.—As used in this sec-
tion—

“(1) The term ‘nutomatic telephone dial-
ing system’ means equipment which has the
capacity—

*(A) to store or produce telephone num-
bers to be called, using a random or sequen-
tial number generator; and

*(B) to dlal such numbers.

‘(2) The term ‘telephone facsimile ma-
chine’ means equipment which has the ca-
pacity to transcribe text or images, or both,
from paper into an electronic signal and to
transmit that signal over a regular tele-
phone line,

*(3) The term ‘unsolicited advertisement’
means any material advertising the commer-
cia) availability or quality of any property,
goods, or services which is transmitted to
any person without that person’'s prior ex-
press-invitation or permlission.

“(b) RESTRICTIONS.—

(1) REGULATIONS.—The Commission shall
prescribe regulations to make it unlawful
for any person within the United States—

“(A) to make any call (other than a call
made for emergency purposes or made with
the prior express consent of the called
party) using any automatic telephone dial-
{ng system or an artificial or prerecorded
volce—

“(1) to any emergency telephone line (in-
cluding any ‘911° line and any emergency
Iine of a hospital, medical physician or serv-
fce office, henlth care facility, or {ire protec-
tion or law enforcement agency) or to the
telephone Iine of any guest room or patient
room of a hospital, health care facllity, el-
derly home, or similar establishment; or

(1) to any telephone number assigned to
a paging service, cellular telephone service,
speclalized mobile radlo service, or radlo
common carrier service, or any other service
Io;' which the called party {s charged for the
call;

*(B) to Initlate any telephone call to any
residence using an artificial or prerecorded
voice to dellver a message without the prior
express consent of the called party, unless
the call is initiated for emergency purposes;

‘“(C> to send an unsollcited advertisement
by a facsimile machine; or

(D) to use an automatic telephone dial-
ing system Iin such a way that two or more
telephone lines of a multi-line business are
seized simultaneously.

“(2) PRIVATE RIGHT OF ACTION.—A person
who has received more than onc telephone
call from the same entity, or delivering the
same or a similar message, in violation of
regulations prescribed under this subsection
may, {f otherwise permitted by the laws or
rules of court of a State, bring In an appro-
priate court of that State an action {n such
person's own nam2 to enjoin such calls, an
action to recover for actua! monetary loss or
receive $500 In damages for each violatlon,
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whichever is greater. or both such actlons.
The court may. In its discretion, Increase
the award for monetary loss to an amount
not to exceed three times the actual mone-
tary loss up to $1,500 for each violation. or
to Increase the award of damages to an
amount not to exceed $1.500 for each viola-
tion, if the court finds the defendant will-
fully or knowingly violated such regula-
tions.

“(3) CALLS TO BUSINESSES,.—In the course
of its rulemaking proceeding to prescribe
regulations under paragraph (1), the Com-
mission shall consider prescribing regula-
tions to allow businesses to avold receiving
calls made using an artificial or prerecorded
volce message to which they have not glven
their prior express consent.

‘“(4) EXEMPTIONS AND OTHEZR PROVISIONS.—
In the course of its rulemeaking processing
to prescribe regulations under paragraph
(1), the Comumission shall also determine
whether and to what extent the regulations
should include exemptions and other provi-
sions to address special circumstances, con-
gistent with the public {nterest, conven-
fence, and necessity. ,

“¢¢) TECHNICAL AND PROCEDURAL STAND-
ARDS.—

*(1) PROHIBITION.--It shall be unlawful
for any person withizi the Unlited States—

“(A) to Initiate any communication using
a telephone facsimile machine, or to make
any telephone call using any automatic tele-
phone dialing system that does not comply
with the technical and procedural standards
prescribed under this subsection, or to use
any telephone facsimile machine or auto-
matlc telephone dialing system in a manner
that does not comply with such standards;
or

“(B) to use a computer or other electronlc
device to send any message via a telephone
facsimile machine unless such person clear-
ly marks, in & margin at the top or bottom
of each tranamitted page of the message or
on the first page of the transmission, the
date and time it {3 sent and an Identification
of the business, other entity, or individual
sending the message and the telephone
number of the sending machine or of such
business, other entlty, or individual.

*(2) TELEPHONE FACSIMILE MACHINES.—The
Commisaion shall revise the regulsations set-
ting technlcal and procedural standards for
telephone facsimile machines to require
that any such machine which—

“(A) Is manufactured after 6 months after
the date of enactment of this section, and

*“(B) can be used for the distribution of
unsolicited advertising,

clearly marks, in a margin at the top or
bottom of each transmitted page or on the
first page of each transmission, the date and
time sent, an identification of the business,
other entity, or Individual sending the mes-
sage, and the telephone number of the send-
ing machine or of such business, other
entity, or individual. The Commission shall
exempt from such standards, for 18 months
after such date of enactment, telephone fac-
simlile machines that do not have the capac-
ity for automatic dialing and transmission
and that are not capable of operation
through an Interface with a computer.

“(3) ARTIPICIAL OR PRERECORDED VoOICE
Systims.—The Commission shall prescribe
technical and procedural standards for sys-
tems that are used to transmit any artificial
or prerecorded voice message via telephone.
Such standards shall require that—

*(A) all artificlal or prerecorded telephone
messages (1) shall, at the beginning of the
message, state clearly the identity of the
business, individual, or other entity initiat.
ing the call, and (D shall, during or after
the message, state clearly the telephone
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number or address of such business, other
entity, or indlvidual; and

“(B) any such system will automatleally
release the called party’s llne within 5 sec-
onds of the time the system receives notifi-
cation that the called party has hung up. to
allow the called party's line to be used lo
make or receive other calls.

“(d) STATE LaAw NoT PREEMPTED.—Nothing
in this section or in the regulations pre-
scribed under this section shall preempt any
State law that imposes more restrictive
intrastate requirements or regulations on.
or which prohibits—

“(1) the use of telephone facsimile ma-
chines or other electronic devices to send
unsolicited advertlsements:

“(2) the use of automatic telephone dial-
Ing systems to transmit prereccrded tele-
phone sollcitations; or

“(3) the use of artificial or prerecorded
volce messages.

*{e) ACTIONS BY STATES.—

*(1) AUTHORITY OF STATES.—Whenever the
attorney general of a State, or an official or
agency designated by a State, has reason to
bellieve that any person has engaged or ix
engaging in a pattern or practice of tele
phone calls to resldents of that 8tate in vio-
lation of the regulations presciibed under
this section, the State may bring a civll
action on behalf of Its residents to enjoln
such cally, an action to recover for actual
monetary loss or receive $500 In damages
for each violation, or both such actions. The
court may, In its discretion, Increase the
award for monetary loss to an amount not
to exceed three times the actual monetary
loss up to $1,500 for each violatlon, or to In-
crease the award of damages to an amount
not to exceed $1,500 for each violatlon, !
the court finds the defendant willfully or
knowingly violated such regulations.

*(2) EXCLUSIVE JURISDICTION OF FEDERAL
coUurTs.—The district courts of the United
States, the United States courts of any terri-
tory. and the District Court of the United
States for the District of Columktia shall
have exclusive jurisdiction over all clvil ac-
tions brought under this subsection. Upon
proper application, such courts shall also
have jurisdiction to issue writs of manda-
mus, or orders affording life relief, com-
manding the defendant to comply with the
provisions of regulations prescribed under
this section, Including the requirement that
the defendant take such action as {s neccs-
sary to remove the danger of violation of
any such regulations. Upon a proper show-
ing, & permanent or temporary {njunction ot
restraining order shall be granted without
bond.

“(3) RicHTsS or coMMissioN.—The State
shall serve prior written notice of any such
civil action upon the Commission and pro-
vide the Commilssion with a copy of its com-
plaint, except in any case where such prior
notice is not feasible, In which case the
State shall serve such notice Immediately
upon instituting such action. The Commis-
sion shall have the right (A) to intervene in
the actlon, (B) upon so intervening. to bt
heard on all matters arising therein, and (C}
to file petitions for appeal.

*(4) VENUE: SERVICE OF PROCESS.—Any clvil
action brought under this subsectlon in =»
district court of the United States may be
brought In the district wherein the defend-
ant 18 found or is an inhabltant or transacts
business or wherein the violation occurred
or is occurring, and process In such cases
may be served in any district In which the
defendant Ls an inhabitant or wherever the
defendant may be found.

“(5) INVESTIGATORY POWERS.—FOT purposes
of bringing any civil actlon under this sub-
section, nothing In this section shall prevent
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the attomey general of a State fromn exer-
cising the powers conferred on the attorney
general by the laws of such State to conduct
{nvestigations or to administer oaths or af-
firmations or to compel Lhe attendance of
witnesses or the production of documentary
and other evidence.

*(68) EPFeEcT ON STATE COURT PROCEEDINGS,—
Nothing contained In this subsection shall
be construed to prohibit an authorized
State official from proceeding In State court
on the basis of an alleged violation of any
general clvil or criminal statute of such
State.

“(T) LisitarioN.—Wienever the Commis-
slon hasg instituted a civil action for viola-
tion of regulations prescribed under this
sectlon, no State may, during the pendence
of such action instituted by the Comnus-
sfon, subsequently Institute a civil astion
against any defendant named in the Com-
mission’s complaint for any violatiun as al-
leged in the Commission's complaint,

*(8) DErINITION.— As vsed in this subsec-
tion, the term ‘attorney general’ means the
chief legzal officer of a State.”.

(b) CONPORMING AMENDMENT.—Scction 2(b)
of the Communications Act of 1934 (47
U.S8.C. 152(h)) {s amended by striking “‘and
225" and {nserting in teu thercof *, 225, and
228",

The PRESIDING OFFICER. If
there be no further dcbate, the gues-
tion is on agreeing to the amendment
of the Senator {rom South Carolina.

The amendment (No. 1311) was
agreed to.

Mr. INOUYE. Mr. President, I rise
today to voice my support for S, 1462,
the Automated Telephone Consumer
Protection Act offered by my good
friend and colieague, Senator IoOL-
LINGS, and S. 1410, the Telephone Ad-
vertising Consumer Rights Act offered
by my other gonod friend, Senator
PrEssI.ER. These bills address an
urgent and pressing problem in Ameri-
can soclety—the proliferation of ma-
chine-generated and live telephone
calls.

I have great respect for the telemar-
keting industry. Telemarketing is a
useful and cost-cf{ective tool for many
merchants. But telemarketers must
learn not to take advantage of their
techr:olugy. They must learn Lo re-
spect the privacy rights of consumers
in thelr homes. They must learn not
to tie up the telephone or fax lines of
businesses without prior consent. And
they must ensure that they limit the
danger to emergency services., |

The two bills before the Senate
today, Senator HoLLinGs' blill to regu-
late computerized telephone calls, and
Senator PrRESSLER'S bill to regulate
calls by live persons, are reasonable at-
tempts to protect consumers, business-
es, and emergency services from un-
wanted telephone calls. There Is over-
whelming support for beth of thcese
bills, and these substilute versions re-
flect the substantial input of the tele-
marketing {ndustry. I applaud both
my colleagues for their work to pro-
tect the telephone consumer, and look
forward to having these bills ¢nacted
into law befcre the end of this year. -

Mr. BENTSEN. Mr. President, I join
my colleague, the distinguished Sena-
tor from South Carolina, Senator
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FRITZ HOLLINGS, In supporting the im-
mediate passage of S. 1462, the Auto-
mated Telephone Consumer Protec-
tion Act of 1991. This bfll addresses an
fssue of great concern to many of my
Texas constituents and people all over
the country: The unreasonable en-
croachment upon their privacy by un-
sollcited, automated telephone calls to
homes, businesses, and public Institu-
tions and by the unsolicited use of fac-
simile machines to transmit advertis-
ing.

Automatic dialer recorded message
players are used by telemarketers to
automatically dial a telephone number
and deliver an artificlal or prerecorded
volce message. The use of these ma-
chines makes long distance telemar-
keting much less expensive. As 2
result, these machines are widely used
and the telemarketing industry has
grown by immense proportions.

Advertisements for ell kinds of con-
sumer products, trips, Iinvestments,
credit cards, and sweepstakes are fre-
quently communicated to home, busi-
ness, and cellular telephones, &s well
as paging machines, through the use
of automated calls. Such advertise-
ments are also transmitted to facsimile
machines. One survey found that
about 75 percent of the public favor
some form of regulation of these calls,
and one-half of these favored prohibit-
ing all unsolicited calls.

As Senator HoLLiNGs has noted, con-
sumer complaints about the use of
these machines and the use of junk
fax have steadily increased.

This bill would ban all unsolicited
automated calls to thc home that are
not made for emergency purposes. It
would also ban all automated calls to
emergency telephone lines, cellular
telephones, and paging systems. Fur-
thermore, it wou!d ban all unsolicited
advertising to facsimile machines.

In spite of the traditional hesitancy
of Congress to pass legislation that
regulates a particular industry or tech-
nology, we must enact this hill in
order to avoid the unreasonable inter-
ference with the privacy of consumers
and the normal conduct of public and
private business. I urge my colleagues
to endorse this important legislation
thet will restrict the use of auntomated
calling and junk fax, without making
distinctions based upon the content of
the respeclive communications.

The PRESIDING OFFICER. The
bill is open to further amendment, If
there be no further amendment Lo be
proposed, the question is on agreeing
to the committce amendment in the
nature of a substitute, as amended. ’

The committee amendment {n the
nature of a substitute, as amended,
was agrced Lo.

The PRESIDING OFFICER. The
question is on the engrossment and
third reading of the bill.

The bill was ordered to be engrossed
for a third reading, was read the third
time, and passed.

[The bill (8. 1462) will appear in a
subscquent issue of the Recon.]

November 7, 1991

Mr. HOLLINGS. Mr., Prcsident, |
move to reconsider the vote.

Mr. WARNER. I move to lay that
motion on the table.

The motion Lo Iny on the table was
agreed to.

The title was amended so as to read:
A bill to amend the Communications
Act of 1934 to prohibit certain prac-
tices involving the use of telephone
equipment.”.

CHANGE OF VOTE-ROLLCAIL
236

Mr. WARNER. Mr. President, I pro-
pound a unanimous-consent request
which has becn cleared by both the
majority and Republican teader. T gsk
unanimous consent to change my vote
from “nay” to “yea” on rollcall 248,
adopting the conference report on
H.R. 2707 for fiscal year 1992 Labor-
Health and Human Services and Edu-
cation appropriations bill. The meas-
ure was approved by a majority, 72 to
25, and the addition of an affirmative
vote, making 73 to 24, will have no
effect on the outcome.

The PRESIDING OFFICER. With-
out ohjection, it is so crdered.

(The foregoing tally has been
changed to reflect the above order.)

Mr. HOLLINGS. Mr. President, 1
suggest the absence of a quorum.

The PRESIDING OFFICER. The
absence of a quorum having been sug-
gested, the clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. BOREN. Mr. President, T ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. With-
out ohjection, it is 50 ordered.

SENATE REFORM

Mr. BOREN. Mr. President, as we
come necar the close of this legislative
week, T again want to discuss an issne
that I have been discussing now on a
weekly basis in the Senate with our
colleagues and with the American
people. That is a need to reform Con-
gress as an institution. Al of us rcalize
that we have serious problems with
the functioning of this Instituiion.
There are constructive changes that
reed to be made so that we can better
fulfill our responsibilitics, to grapple
with the problems which confront us.

The last time that Congress ook a
major leok at itselfl and made sweep-
ing reforms at its own internal struc-
tures and procedures was in the period
immediately after World War It as
the cold war was about to begin. In
1946, 1947, the Aonroney-Ia Follette
Comnriszion was ¢siablished by a jeint
action of the House and Seriate to ex-
amine the Institution of Congress, Lo
make sure that the Ccengress was
ready to meet the challenges of 2 new
age.

The cold war was beginning, The su.
perpower confrontation was  bhegin.



